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approve developments.

I will try to conclude, Mr. Chailrman by
adding that with regard to number three, a
technical point I will raise is that Project
District review actually is a multi-phase
review. You have phases one, two, and three.

I am assuming that if the affordable
housing or if a affordable housing policy is
adopted as a matter of ordinance, that a
logical —- one option would be to impose the
condition at phase I, which is the phase that
involves the County Council, and not later in
the process, phases II and III, which involve
the Planning Commission and Planning Director
respectively.

Now, as to question number four, this
question was a little bit difficult to analyze
and respond to because it doesn't present -- the
question itself, it doesn't describe the
particular law or attributes, the ordinance
that's going to be imposed. The gquestion does
reference all residential properties —-- or
projects. Whenever we see the world "all," all
is a little frightening term. "AlLl" can mean

all existing residential projects. Does that
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include those that are already under
construction or have already been constructed?

If it does not mean that but it only
means those that have yet to be built, will that
apply to those that have already received
entitlements? In other words, those that are --
have already been zoned or received other
discretionary permits.

The further down the line that an
affordable housing requirement 1is iImposed or,
for that matter, any other type of reguirement
is imposed, the greater the risk becomes that it
will be difficult for, number one, the
government to obtain what it truly wants because
it will have waited until the project has
progressed to the point where it's difficult to
incorporate those conditions; and secondly, the
greater will be the risks that the requirement
will be subject to legal challenge on the
grounds that it's unfair, that the property

owner did not receive due process, that it's

O
e
i
&)

disproportionate to the burdens that are po
by the development, that it -- that it's
contrary to previous approvals that have already

been granted, et cetera.
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So a lot will depend on the type of
policy or law that's adopted by this Council,
and secondly, the fact situations to which such

a law is applied.

CHAIR MATEO: Mr. Moto, thank you. So Mr. Moto, if

we take a look at number four, the one you just
referenced, because we have been —— we haven't
had legal challenges like other counties
throughout the State, number four would be --
would this be more difficult to defend, or is it

liability would be greater?

MR. MOTO: Yeah, question number four, or I should

say the facts that are assumed in question
number four, would definitely be something new
in that the County, with one —-— with one
exception that I can think of, the County of
Maui generally does not impose significant
conditions upon projects that have already
received discretionary approvals.

Yes, it is true that at so-called
administrative-type approvals, like building
permits, developers and others are subject to
requirements; however, those requirements are

already outlined in the Building Code or Fire

Code or Plumbing Code, or they are set forth in
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the Subdivision Ordinance, et cetera.

So in other words, in the —- once you
get to the administrative approval stage, by
that point, all of the requirements are pretty
much form a checklist that's set forth in the
ordinance. And more —-- the more discretionary
or major types of conditions are —-—- are usually
imposed at the zoning or District Boundary
Amendment level or conditional permit level, 1f
the conditional permit is involved, et cetera,
or SMA, possibly.

By the way, I forgot to mention one
thing. On question number two, nondecennial
Community Plan amendments —- and I think we have
discussed this in other contexts —-— in general,
it has not been the practice of the County to
impose conditions with Community Plan
amendments. Number one, I think traditionally
it's because the Community Plan process was
thought to be something distinct and different
from zoning; that it usually involved a more
comprehensive policy review; that it was not
necessary or appropriate at that stage to focus
on very project or development specific

conditions; number three, the —-- our very
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1 ordinances don't anticipate the imposition of
2 detailed conditions in the Community Plan
3 amendment process.
4 If you read, in particular, for example,
5 Chapter 2.80B, you don't see 1t talk about
6 mechanisms for establishing and recording
! conditions. You find those kinds of provisions
8 in the zoning ordinances, and that's where they
9 typically happen.
10 Now, I know that this issue has been
11 discussed in the context of actual Community
12 Plan amendments the Council has addressed, and
13 in those contexts, we have discussed with you
14 how there 1is some flexibility in the Community
15 Plan amendment process in that you can, for
16 example, amend the text of the Community Plan so
17 that it talks about matters that you want it to
18 regarding particular areas that are designated
19 on the Community Plan.
20 But that's probably the furthest extent
21 to date that we have gone in the —-- in terms of
22 Community Plan amendments and conditions.

23 CHAIR MATEO: Thank you, Mr. Moto.
24 MR. MOTO: Yeah.

25 CHAIR MATEO: Members, any questions —-— any questions
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for Corporation Counsel?

COUNCILMEMBER HOKAMA: We await his written copy.

CHAIR MATEO: Thank you.

Mr. Kushi, thank you. Thank you very
much.

I guess at this particular point, we
need to release the panel. Thank you all very
much for being, making yourself available to us.
We really appreciate the input.

Mr. Moto, thank you very much for
joining us today.

Members, I guess, as we heard, like it
doesn't get any easier. It just gets more
complex every time —-- every time we seem to get
together. It was the Chair's intent after this
particular exercise to be able to actually
secure the minimum requirements. One 1s we need
to solidify that item because we really need to
take a look at the triggers involved with that
requirements. But in order for us, again, to
create the working document which is the
ordinance, you know, 1t's becoming harder and
harder because our time frames are getting
smaller and smaller.

You know, one is the number of meetings

Ralph Rosenberg Court Reporters, Inc.
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we have before us is so few; two, there is a
potential 201G that, vyou know, like could be
coming to this -— to this body. So that pushes
us even farther back. The Chair's intent was
the need to come up with a policy by the end of
the year. With the schedule that we are
currently on, it's going to be a difficult,
difficult task to do.

So the gquestion is going to be, to the
Members, you know, one, we may need to start
scheduling off-week meetings in order for us to
at least approach the original objective.

Two, 1f we are able today to recognize
the minimum requirements and recognize the
triggers, it will give us the opportunity to
start the draft and use that as a working
document.

So the guestion is, we have got, vyou
know, two different proposals to look at. We
have got the first proposal, based on the
numbers, the percentages, that —-- that we first
spoke of, which is the 25, the 40, and the 50.
And we have the additional proposal, the
80 percent, based at 160.

So if the Members are comfortable with

Ralph Rosenberg Court Reporters, Inc.
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1 identifying one of those proposals, so be it.

2 If the Members are not, then we will schedule

3 another meeting, and I am going ask the Members
4 to be prepared to come up and help us, you know,
5 with the recognition of which numbers, which

6 proposals we are going to use. Because we have
7 got a long way to go yet. We have got a lot of,
8 yeah, work to do.

9 Ms. Johnson.

10 COUNCILMEMRER JOHNSON: Because of the limited time,

11 I am not wanting to rush you, and I am not

12 wanting to rush staff, also, because there are
13 some things that are due in writing, I would be
14 more than happy to meet in an off week because I
15 think this is too critical. At this point, we
16 are getting very close. I do like components of
17 Councilmember Tavares' proposal. I like

18 components of your proposal. I think she

19 addresses some of the gap group housing.

20 The component that I am still -— or the
21 answer that I am still missing, and I don't --
22 because I don't have the data at my fingertips,
23 T know that at some point we were given a

24 demographic that explained the various

25 categories of what our population here on Maui
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falls into. I still want to be able to
correlate that to what was produced or what was
introduced by Councilmember Tavares.

Because if I know in my mind that, yes,
you know, her figures are in direct correlation
to where we have the gap group housing, where
our income levels are, that's going to be rea..y
important because if I can plug that in, or if
we can tweak her proposal to more closely mirror
the reality that we are faced with in the income
brackets here in Maui County, I will —-- I will
feel a lot better. Because then I know at least
we are approaching that from a logical
perspective, that these people are out there
that can qualify at those levels. That's one
component.

And then I have some other things that I
will put in writing to you, Mr. Chair, that
maybe we can throw into the mix as well, at
least in firming up some of these numbers.

So I would just prefer —-— I don't know
what other Members want to do, but that's the
way I would prefer to handle it today. Thank
you.

CHAIR MATEO: Thank you, Ms. Johnson.
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Members, any additional comments?

Ms. Tavares.

COUNCILMEMBER TAVARES: Mr. Mateo, vyes, I would be

willing to meet on an off week, at least get a
skeleton of what it is, even if we don't have
our percentages down. We can use it —— we can
put a plug number 1n there for now, or leave it
blank and go from there. But I think another
meeting would be —-- would be fine.

I also hope that we —-- I think we will
have time even 1f we have a draft ordinance
that, you know, the National Conference on
Affordable Housing in High-Cost Areas is going
to be in Hawaii this year and November 29th to
December 1st in Honolulu. And they have a ton
of really interesting topics and examples of how
affordable housing in what they call high-cost
areas has been addressed. And I think we could
learn or get some information from this
conference, and I certainly hope that, vyou know,
a lot of us will attend because they have got
like eight concurrent sessions, and it's —— you
know, you got to pick and choose which one you
want to go to. And there 1s just so much of it

there.
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1 And I am hoping that there are Members
2 of the Maui Nui Task Force and some other folks
3 in our community that will also be attending

4 that conference, and I think -—- I am sorry. I

5 am doing my announcement. If you —--
© CHAIR MATEO: Go ahead.

7 COUNCILMEMBER TAVARES: You can get information from

8 the —— from their website. It's going to be at
9 the Sheraton Waikiki, and it's the rural —-
10 Rural Community Assistance Corporation
11 Conference, sponsored by them, with major
12 funding provided by -- I will read the
13 advertisement —-— HUD, the Honolulu Field Office.
14 And gosh, I can't find the actual -- actual URL,
15 but I think it's just under RCA -- RCAC. So
16 it's RAC, and I think they are a ".org," but if
17 somebody —-- if you want to say something else, I
18 can look it up, and let people know where that
19 is.

20 CHAIR MATEO: Okay. Any additional comments from

21 the —— from the Members? If not, then the Chair
22 will be contacting and meeting with -- with each
23 of the Committee Members so we can more Or less
24 try to prepare for our next meeting.

25 Ms. Tavares.
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COUNCILMEMBER TAVARES: I found it.

CHAIR MATEO: Okay.

COUNCILMEMBER TAVARES: You can even register on line
www.rcac.org. And it's under the trainings
link. So rcac.org, and under trainings. So you
can find out the information about the
conference, and also how to register, that kind
of stuff. Thank vyou.

CHAIR MATEO: Okay. Thank you.

Mr. Hokama.

COUNCILMEMBER HOKAMA: Chairman, one quick guestion
for Director Lee, please.

CHAIR MATEO: Go ahead.

COUNCILMEMBER HOKAMA: Besides Lanai, where we have
110 acres of land from Castle & Cooke, and you
know, currently the Administration and myself
are very supportive of part of that land going
to the school, we still have a balance of at
least 50-plus acres to do affordable housing.

Is there other areas on Maui that we
have land? I know Council just supported a type
of housing on Baldwin Avenue that A&B gave the
County years ago. Is there some other areas
with some land, vyou know, that makes sense for

us to look at, Ms. Lee, that we have control of?
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1 MS. LEE: Afraid not, no.

2 COUNCILMEMBER HOKAMA: Then, Chairman, maybe we want
3 to use Lanai. Because there is still a part of
4 the Code that is authorized by State law that we
5 did this on Molokai, many years ago —-- maybe
6 Ms. Lee was a part of that Council -- to do
7 experimental housing. And the purpose of the
8 State law, as I understand 1t, i1s to research
9 and develop ideas that would reduce the cost of
10 housing in the State. And I believe Kualapuu
11 was the subdivision that came under this
12 experimental and demonstration housing project.
13 So that may be something to see what can
14 work as we continue to improve our housing
15 policy to address the needs of our communities
16 as one way. Because there's -—- while you need
17 Council approval, Administration by the Mavor,
18 or his designee, I would assume Ms. Lee, 1S
19 still be able to move forward and lock at ways
20 of reducing the cost of the housing and still
21 provide the housing.
22 So I just bring that up that we may want
23 to use this tool that's already on our —-— 1n our
24 Code and is available to us for consideration.

25 CHAIR MATEOC: Okay.
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COUNCILMEMBER HOKAMA: Thank you, Chairman.

CHAIR MATEO: Thank you, Mr. Hokama.

e

Members, at this particular point,
guess 1t's been a long, long morning for us, so
I guess the question Jjust, you know, seems that
we may never know what one —— with 100 percent
certainty if we can, in fact, apply our
requirements to all residential developments.

So for each of us, I guess we need to
know, shall we go with the authority that we
know exists today? Or do we look outside of the
box and we deal with circumstances based on
today's needs. So there is —-— there is
uncertainty that eventually we are going to have
to try to make sense of.

So for today, to our partners that have
given of their time and their commitment, Mauil
Nui Housing Task Force, Maul Tomorrow, the
panelists that we had from the construction and
development industry, to the people who came to
support this Committee's efforts, to those who
provided the many e-mails and the phone calls,
we thank you very much and we ask you to, vyou
know, as Mrs. —-— as Ms. Tavares mentioned early

Nyt
LU

on in the meeting, you need to come out.

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



HHS-10/20/05 e

1 need to participate, and you need to help us

2 shape this policy.

3 We depend on a lot of public input. We

4 have seen the development community. We have

5 heard the development community. Now it's —-

o you know, now it's your time. Come on in, call

7 us and talk to us, because we will develop this

8 policy.

9 Members, the Housing and Human Services
10 Committee for October 20th, 2005. This meeting
11 is adjourned. (Gavel)

12
13 ACTION: DEFER pending further discussion.
14

15 ADJOURNED: 12:25 p.m.
16
17
18
19
20
21
22
23
24
25
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